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STANDARD TERMS AND CONDITIONS OF SALE

Germany  Terms & Conditions Revised  April 2018

1.  Contract and Acceptance. These terms and conditions of sale (the “Agree-
ment”) and any and all drawings, specifications, and other documents 
attached hereto and made a part hereof constitute the entire agreement 
between Customer and Seller.  The term “Seller” as used herein shall mean 
the CIRCOR company/companies that is/are the manufacturer and/or supplier 
of the products being sold to Customer hereunder.  These terms and 
conditions, together with Seller’s offer, written order confirma-tion or 
proposal (if any) shall prevail over any conflicting or different terms contained 
in any Customer issued document, including any purchase order, no matter 
when issued, unless Customer notifies Seller, in writing, of its objections 
thereto within fifteen (15) days of receiving Seller’s acknowledge-ment and 
acceptance of Customer’s purchase order, whereupon the Seller’s 
acceptance shall be void.  Seller’s failure to object to conflicting provisions 
contained in Customer’s purchase order, or, in any other document issued by 
Customer, shall not be construed as a waiver of the provisions hereof, or, as 
an acceptance by Seller of such conflicting provisions.  SELLER’S ACCEP-
TANCE OF CUSTOMER’S PURCHASE ORDER IS EXPRESSLY CONDITIONED 
ON CUSTOMER’S ASSENT TO THESE TERMS AND CONDITIONS OF SALE.

2. Purchase Orders.
Purchase orders may be placed by Customer in any commercially reasonable 
manner that Customer and Seller determine is appropriate.  The purchase 
order shall indicate the specific product(s) being ordered, any specifications 
related thereto, quantity, price, total purchase price, shipping instructions, 
requested delivery dates, “bill to” and “ship to” addresses, tax exempt cer-
tificates, if applicable, and any other special instructions.  Any contingencies 
contained in such order are not binding upon Seller unless and until accepted 
by Seller. 

All purchase orders are subject to acceptance by Seller.  Once a purchase 
order has been accepted by Seller, Customer may only cancel the purchase 
order against payment of liquidated damages in the amount of 5% of the pur-
chase order price (“Liquidated Damages”). Customer’s right to prove that ac-
tual damage suffered by Seller is less than the Liquidated Damages remains 
unaffected; Seller’s right to prove that the actual damage suffered is higher 
than the Liquidated Damages remains unaffected as well. In either case the 
actual damage is owed by the Customer instead of the Liquidated Damages. 

Any Seller-issued specification referred to herein or annexed hereto repre-
sents a standard form of specification covering products substantially identi-
cal in type and character to that ordered/purchased by Customer hereunder; 
however, there may be some variation in the details of design and construc-
tion of any particular product.  Notwithstanding anything to the contrary 
contained in this contract, the provisions of any Seller-issued specifications 
are merely descriptive in nature and are not to be construed as warranties of 
any kind.  Seller reserves the right to make such minor changes in details of 
design and construction as shall, in its judgment, constitute an improvement 
over such former practice as may be shown or described in the specifica-
tions.  Seller does not, nor shall it be required to supply detailed or shop 
working drawings of its products.

3. Prices. Until a purchase order is confirmed and accepted by Seller, all 
prices quoted by Seller are subject to change without notice.  Should Cus-
tomer require any changes to be made in the specifications, quantities, or 
drawings contained in any purchase order that has been accepted by Seller, 
then Seller shall be entitled to an equitable adjustment in the price, delivery 
date, or both contained in such purchase order.
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4. Payment Terms, Title & Remedies for Non-Payment.
(a) Payment terms for all products supplied to Customer under this Agree-
ment shall be net on invoice/delivery.  Customer shall not set-off unless 
claims are uncontested or have been adjudicated and are final and cannot 
be further appealed.  All invoices shall reflect and payments shall be made in 
U.S. Dollars, Euros or any other currency as specified in the purchase order, 
unless otherwise agreed by the parties in writing.  Payment shall be sent to 
the location indicated in the invoice.  Seller’s prices do not include any ap-
plicable sales, use, excise, import duties, value added or similar taxes.  If, 
under any applicable law or regulation, Seller is required to pay or collect any 
tax upon any product(s) supplied to Customer hereunder, which tax is based 
upon the sale, transport, delivery, use or consumption of such product(s), 
the price to be paid by Customer for such product(s) shall be increased by 
the amount of any such tax and Customer shall pay such tax as part of the 
purchase price for such product(s) unless Customer provides a complete and 
accurate exception certificate in advance as prescribed by applicable law.  If 
Customer fails to make any payment when due, there will be a service charge 
of one and one-half percent (1 1/2%) of the total amount due per month or the 
maximum legal rate allowed by law, whichever is less, calculated daily and 
compounded monthly.  Customer shall reimburse Seller for all costs incurred 
in collecting late payments, including, without limitation, reasonable attor-
neys’ fees.

(b) At Seller’s request, payments shall be made through the medium of an 
irrevocable Letter of Credit or comparable medium established by Customer 
at the time of placing the order.  Such Letter of Credit or comparable medium 
shall provide for payment of partial shipments and any cancellation charges 
and failure to provide such Letter of Credit or comparable medium shall be 
grounds for Seller to terminate the order.

5. Availability. Customer acknowledges and agrees that the products are 
subject to availability.  Seller will try to make the products available as far as 
this is reasonable.  Seller may cancel any order or any part of an order with-
out cause at any time and without penalty, and Seller’s sole obligation shall 
be to return any down payment paid by Customer.  If Customer is delinquent 
in the payment of any invoice, or is otherwise in breach of this Agreement, 
Seller may, at its option, withhold shipment (including partial shipments) of 
any order, or require Customer to prepay for further shipments.  Seller shall 
retain the right to suspend performance of any order or require payment in 
cash, security or other adequate assurance satisfactory to Seller when, in its 
opinion, the financial condition of Customer, or other grounds for insurance, 
warrant such action.

6. Shipment/Delivery/Acceptance.
(a) All products purchased by Customer pursuant to these terms and condi-
tions will be shipped Incoterms 2010 FCA Seller’s manufacturing facility.
Freight will be collected, unless Seller agrees to prepay and add to the in-
voice based on common carrier rates, but Customer remains responsible for 
filing any freight claims.

(b) An approximate delivery date will be established by Seller upon receipt 
of each purchase order.  Seller assumes no liability whatsoever to Customer 
or to any third party for any loss or damage, including any indirect or conse-
quential damage resulting from any delay or deviation in delivery.  If shipment 
of any product or the performance of any act required hereunder is delayed 
on account of Customer, payment shall become due when Customer is noti-
fied that Seller is ready to ship and the products to be shipped shall, there-
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not sublicense the Software to any other entity nor assign its license rights; 
and (iv) nothing contained herein shall cause Customer to acquire any right, 
title, or interest in the Software anywhere in the world, except as authorized 
herein; however, in the event Customer transfers title to any product contain-
ing the Software, the license granted hereby shall transfer to Customer’s 
transferee.

(b) The alteration, modification, removal or unauthorized use of any Software 
contained in any product supplied hereunder constitute a breach of this 
Agreement and shall automatically terminate any license granted hereby.

8. Installment Shipments. Seller reserves the right to deliver the products in 
installments. Each installment may be invoiced separately, and Customer will 
pay each invoice when due, without regard to delivery or non-delivery of sub-
sequent installments.  Delay in delivery of any installments shall not relieve 
Customer of its obligations to accept remaining installments.  Requests to 
reschedule deliveries will be subject to acceptance by Seller.

9. Product Use and Installation. Products shall be used and installed in a 
manner and in an environment that conforms to the manufacturer’s operating 
specifications and requirements.  Customer will bear all cost and expense 
for any additional necessities required for such proper use and installation.
Upon request, Seller may provide a competent technical representative, sub-
ject to the terms and conditions of a written consulting services agreement 
executed by each party’s duly authorized representatives.  In no event shall 
Customer use any products supplied by Seller for creating, handling or using 
atomic energy, chemical or biological weaponry or any activity associated 
therewith or any other unlawful or prohibited purpose.  Customer agrees that 
it shall be strictly liable for any breach of the foregoing provision and shall 
indemnify, defend and hold Seller harmless from and against any and all li-
ability, loss, or, damages arising from the use of any products that is not in 
accordance with the provisions of this paragraph.

10. Non-Infringement & Product Warranties.
(a) Seller warrants that each product purchased hereunder, insofar as of its 
own design and manufacture, shall not infringe upon the intellectual property 
rights of any third party.  Seller agrees to indemnify, defend and hold Custom-
er harmless for all damages or costs resulting from any claim or suit alleging 
that products supplied to Customer hereunder infringe upon the intellectual 
property rights of any third party, provided, however, that Seller is promptly 
notified of any such claim and that Customer cooperates with Seller in the 
investigation, defense or settlement of any such claim.  In the event that any 
product supplied hereunder is found to be infringing, Seller shall, at its sole 
option and discretion either: (i) procure for Customer the right to continue 
using such product(s), (ii) replace the product(s) with a similar, non-infringing 
product, or (iii) refund to Customer the full purchase price paid for such 
product(s).  The foregoing sets forth Seller’s sole liability to Customer for any 
product supplied hereunder that is found to be infringing.  This warranty shall 
not apply to any products that are supplied hereunder pursuant to a Customer 
issued design specification, in which case, Customer shall indemnify, defend 
and hold Seller harmless as to any claim or action that its design specification 
infringes upon the intellectual property rights of a third party.

(b) Seller warrants that each product purchased hereunder, insofar as of its 
own manufacture, will be free from defects in material and workmanship.  If, 
within the earlier of one year of installation or the date of shipment, any prod-
uct or part thereof is found to be defective when installed, maintained and/
or used in accordance with the installation and operating guidelines in effect 
for such product(s) at the time of sale, Seller will repair or replace said prod-
uct or part, Incoterms 2010 FCA  its factory, provided Customer returns the 
original product or part to Seller’s factory, transportation prepaid, and Seller’s 
inspection reveals it to have been defective or nonconforming within the 

2

after, be held by Seller at Customer’s risk and expense.  Seller reserves the 
right to ship any product(s) ordered hereunder in advance of the scheduled 
delivery date, unless Customer has specifically stipulated in the purchase or-
der for such product(s) that such product(s) are not to be shipped in advance 
of the scheduled delivery date, unless Seller acted with willful intent or gross 
negligence.  Section 11(c) remains unaffected.

(c) Delivery shall occur and title and risk shall pass to Customer upon deliv-
ery of the products to the first carrier regardless of FCA location.  Any claims 
for loss, breakage or damage of products (whether concealed or obvious) 
are Customer’s responsibility and should be directed to the carrier.  Seller will 
render Customer reasonable assistance in securing satisfactory adjustment 
of such claims.  Any notices of shortages or other errors must be made by 
Customer within fifteen (15) days of receipt of product shipment.  Failure to 
provide such notice shall constitute an unqualified acceptance of the shipped 
order and a waiver of all claims by Customer concerning the condition, quan-
tity or correctness of the subject order.

FOR PRODUCTS TO BE EXPORTED, THE FOLLOWING ADDITIONAL PROVI-
SIONS SHALL APPLY:

All commodities, services, software and/or technology are subject to U.S. and 
local, if applicable, export control laws and regulations.  Customer and its af-
filiates confirm that they are not subject to any Government “Watch” or “Re-
stricted Party” Lists.  Unless otherwise agreed by the parties, Customer shall 
be responsible for obtaining any governmental export authorizations (i.e., li-
censes permits, etc.) required for exporting or re-exporting any products from 
any jurisdiction, including from the United States.  In no event shall Seller be 
liable to Customer or to any third party if any required export authorization 
is delayed, denied, revoked, restricted or not renewed, nor, shall Customer 
be relieved of its obligation to accept delivery of or to pay for any products 
requiring such authorization.

If Seller agrees to and is lawfully able to make the export shipment from its 
factory, all fees and expenses, including, but  not limited to, those covering 
the preparation of origin certificates, trade agreement certificates, or decla-
rations, export authorizations, consular invoices, storage costs, marine and 
war risk insurance, forwarders’ fees and inland freight charges, shall be pay-
able by the Customer upon submission of invoices therefor.  Unless otherwise 
instructed by Customer, Seller will prepare consular or other legalization 
documents according to its best judgment, but without liability for fines or 
other charges due to error or incorrect declarations.

It is Customer’s obligation to comply with all applicable national and inter-
national import and export, economic sanctions, anti-bribery and corruption  
laws and regulations, including United States laws and regulations as ap-
plicable, and to obtain necessary government approval prior to the import 
and/or export, re-export and/or transfer of products, services software and/or 
technology.  Diversion of any products is strictly prohibited.  Failure to comply 
with all applicable import, export, economic sanctions, and/or anti-bribery 
and corruption laws and regulations may result in serious consequences in-
cluding, without limitation, monetary fines, loss of import and/or export privi-
leges, imprisonment and/or blacklisting by government bodies.  

7. Software.
(a) Customer acknowledges and agrees that products supplied hereunder 
may include embedded computer software (“Software”) and related tech-
nology, which Seller either owns or licenses from third parties.  Customer 
agrees that, in such event, the following shall apply: (i) Customer is granted a 
non-transferable, royalty-free license to use the Software in object code form 
only; (ii) any license so granted is limited to the use of the product contain-
ing the Software only in the manner authorized by Seller; (iii) Customer may 
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terms of this warranty.  No product or part thereof shall be returned by Cus-
tomer pursuant to this warranty without Customer first giving prompt notice of 
nonconformance or defect to Seller and obtaining Seller’s prior written autho-
rization.  Any products returned to Seller for any reason shall be thoroughly 
cleaned and any hazardous or toxic substances completely removed and/
or neutralized.  Should the foregoing warranty fail of its essential purpose, 
Seller’s sole liability to Customer shall be to refund to Customer the full pur-
chase price paid by for the nonconforming or defective product.  Customer 
acknowledges and agrees that Seller’s warranty does not extend to:

(i) Failures not reported to Seller within the stated warranty period;
(ii) Failures or damage due to misapplication, abuse, improper instal- 
 lation, abnormal conditions of temperature, water, dirt, harmful 

actions of substances handled by the products or erosive or cor- 
 rosive matter;
(iii) Failures or damage due to operation above rated capabilities or in 

an otherwise improper manner;
(iv) Products which have been in any way tampered with or altered by

anyone other than an authorized representative of Seller;
(v) Products damaged in shipment, storage (including deterioration 

during storage), or, otherwise without fault of Seller; and
(vi) Labor and/or material expenses incurred by Customer, which re 

late in any manner to any alleged defective products, unless Cus- 
 tomer incurs such expenses under express written authorization  

from Seller.

(c) Any equipment or accessories not of Seller’s manufacture are warranted 
only to the extent of the original manufacturer.

(d) In the event any product(s) or part(s) thereof supplied hereunder are al-
tered or modified by Customer without the express written consent of Seller, 
any and all warranties and/or indemnity extending thereto, whether stated 
hereinabove or contained in any documentation accompanying such prod-
ucts, shall immediately cease and terminate.

(e) Any defect shall be brought to Seller’s attention in writing and without 
delay, however, not later than 15 days after receipt of the products and, in 
the case of latent defects, no later than 15 days after the defect has been 
detected.

11. Indemnification, Limits of Liability:
(a) Upon the transfer of risk to Customer as outlined in Section 6(c), Cus-
tomer shall bear all risk of theft, loss or damage not caused by Seller for all 
product(s) acquired pursuant to this Agreement.  In addition, Customer shall 
indemnify, defend and hold Seller, its officers, directors, employees, affiliates 
and agents, harmless from all loss, liability, claims or expenses (including 
reasonable attorneys’ fees) arising out of Customer’s use, storage, transfer 
or disposal of the products, including but not limited to, liabilities arising 
from bodily injury, including death, or property damage to any person, unless 
caused as a result of a negligent or intention act or omission of Seller.  Sec-
tion 11(d) remains unaffected.

(b) The liability of Seller in respect of all damages, losses, costs or expenses, 
whether suffered or incurred by Customer or by any third party, arising in any 
manner incident or related to this Agreement, to the performance of Seller’s 
obligations hereunder, or to the use or operation of any product(s) supplied 
hereunder, shall be limited in the aggregate to the actual price paid by Cus-
tomer for the product(s) giving rise to such liability. Sections 11 (c) and (d) 
remain unaffected.

(c) Such limitation of liability shall not apply, however, (i) to Seller’s obliga-
tions under any warranty of non-infringement, (ii) if Seller, its representatives 
or executives, acted with willful intent, (iii) if Seller, its representatives or 

senior executives, acted with gross negligence, (iv) in case of liability for po-
tential claims, if applicable, under the German Product Liability Act or (v) for 
personal injury to life, body or health.  

(d) In the event of culpable violation of material contractual obligations 
(Kardinalpflichten) which jeopardizes the achievement of the purpose of 
the Agreement, Seller shall also be liable for loss or damage in the event of 
slight negligence (einfache Fahrlässigkeit) and of gross negligence of Seller’s 
non-senior executives; in this case of negligence, the Seller’s liability shall be 
limited to such reasonably foreseeable loss or damage which is typical within 
the scope of the Agreement.  Section 11 (c) remains unaffected.

(e)  Except for the events mentioned in Sections 11 (c) and (d) above (in which 
cases Seller shall remain liable in line with Sections 11 (c) and (d) above), 
Seller shall not be liable to Customer or to any third party (and Customer 
shall include any such disclaimer in the transfer or sale of goods to any third 
party) whether or not claiming by or through Customer, for any special, puni-
tive, incidental or consequential damages of any kind or nature whatsoever, 
such as, but not limited to, damages for: (i) loss of use, (ii) injury to any equip-
ment, (iii) loss of profits,  (iv) loss of revenue, (v) loss of production, or (vi) 
loss of contracts (in all cases, direct or indirect) regardless of whether such 
damages are based upon contract, tort, strict liability in tort, negligence or 
indemnity.

12. Applicable Law: This Agreement shall be governed by and construed 
in accordance with the laws of Germany (excluding the Convention 
on Contracts for the International Sale of Goods).  All disputes arising 
in connection with this contract or its validity shall be finally settled in 
accordance with the Arbitration Rules of the German Institute of Arbitration 
(DIS) without recourse to the ordinary courts of law.  The place of arbitration 
is Cologne.  The number of arbitrators is three.  The language of the 
arbitration proceedings is German.

13. Confidentiality: Each party shall keep confidential and shall not disclose 
any information it receives from the other party, which is designated as pro-
prietary and/or confidential, and shall protect such information using at least 
the same degree of care it uses to protect its own proprietary and confiden-
tial information of like importance, but in no event may either party use less 
care than a reasonably prudent business person in a like or similar situation.
Neither party shall disclose or permit any third person or entity access to the 
confidential or proprietary information of the other party without the disclos-
ing party’s prior written permission, except for each party’s legal, insurance, 
accounting, tax and other professional advisors, as appropriate.  Any proprie-
tary information concerning Seller, its products, data, documentation, servic-
es, or manufacturing processes which is disclosed to the Customer incident 
to the performance of this Agreement shall remain the property of Seller and 
no rights are granted to Customer to: (a) produce or have produced any such 
products, or, (b) practice or cause to be practiced any such processes, or, (c) 
reveal, disclose, export or publish any such data and documentation.  Seller’s 
confidential and proprietary information may be used by Customer solely to 
use or service the products sold hereunder.

14. Assignment: Customer shall not assign this Agreement without the prior 
written consent of Seller, which consent shall not be unreasonably withheld.

15. Force Majeure: Neither party shall be responsible for delays or failure in 
performance of this Agreement (other than failure to pay any amounts due) to 
the extent that such party was hindered in its performance by any act of God, 
civil commotion, labor dispute, unavailability or shortages of materials or any 
other occurrence beyond its reasonable control.  For contracts or orders with 
a price of $200,000 or more and/or for development contracts of a special 
nature, where Seller’s performance or completion of such contracts or orders 
is delayed or suspended for a protracted period, directly or indirectly, as the 
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result of war, national emergency, federal or state statute of government 
rules or regulations, trade embargoes or economic sanctions, priority con-
trols, defense efforts, or any like cause either Seller or Customer, at any time 
after the end of 180 days following the start of such delay or suspension, may 
terminate the contract or order upon 10 days’ written notice to the other.  The 
Customer shall pay Seller for all costs and expenses incurred and commit-
ments made in connection with performance to the date of such suspension, 
plus a reasonable profit thereon. Title to all material paid for by Customer 
shall thereafter vest in Customer, and such material shall thereafter be held 
at Customer’s risk and expense. In the event that the contract or order has 
not been so terminated, Seller will, promptly after the cessation of the cause 
of such delay or suspension, notify Customer of the revised shipping sched-
ule and proceed with performance in accordance therewith.

16. Seller’s Agents: Customer acknowledges that it has been advised that no 
agent, employee, representative or dealer of Seller has any authority to bind 
Seller to any affirmation, promise, representation, or warranty concerning 
any of the products and, unless such affirmation, promise, representation, or 
warranty is specifically set forth in this Agreement, it does not form a basis of 
this bargain and shall not be enforceable against Seller.

17. Notices: Any notice required to be given under this Agreement shall be in 
writing and shall be given by certified mail, return receipt requested, postage 
prepaid, or guaranteed overnight delivery service to the address provided to 
Seller by the other party.

18. Severability: If any provision of this Agreement shall be unlawful, void or 
for any reason unenforceable, then that provision shall be deemed severable 
from this Agreement and shall not affect the validity and enforceability of the 
remaining provisions of this Agreement.

19. Entire Agreement/Modifications: Nothing contained in any purchase 
order or other Customer issued document will in any way serve to modify 
or add any new terms or conditions to this Agreement or to the sale of any 
product(s) to Customer made hereunder.  The parties agree that the terms 
and conditions of any purchase order issued by Customer shall be subject 
to the terms and conditions of this Agreement.  Unless the parties have 
executed Seller’s Master Supply and Purchase Agreement, this Agreement 
is the full and complete statement of the obligations of the parties relating 
to the subject matter hereof, and supersedes all previous agreements, 
understandings, negotiations and proposals.  Any representation, promise, 
course of dealing or trade usage not contained or referenced herein, will 
not be binding on Seller.  No provisions of this Agreement shall be deemed 
waived, amended, or modified by any party unless such waiver, amendment 
or modification shall be in writing and signed by a duly authorized 
representative of all parties.
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